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the water within an urban growth area. The court reversed the superior court and affirmed PCHB.
Lukas Staks
Gunstone v. Jefferson County, No. 29709-4-H, 2004 Wash. App. LEXIS
499 (Wash. Ct. App. Mar. 23, 2004) (holding the public duty doctrine
does not apply when a blocked culvert bursts on county land and destroys private property).
Reed and Diane Gunstone ("Gunstones") filed suit against Jefferson County ("County") in the Superior Court of Kitsap County to recover damages suffered when a seventy-foot deep lake created by a
blocked culvert burst its banks and flooded their property. The trial
court granted summary judgment in favor of the County, stating the
public duty doctrine shielded the County from liability. The Gunstones appealed to the Washington Court of Appeals, arguing the
County's response to the blocked culvert was proprietary, not governmental.
The culvert, located on County land, diverted surface water under
the Old Gardiner Road in Jefferson County, Washington. In 1984 the
Gunstones warned the County that the culvert partially collapsed. The
County did not repair the culvert. During a winter storm in 1996, the
culvert became completely blocked and twenty-six million gallons of
surface water collected behind the culvert. The County responded to
the problem by digging a relief trench. The relief trench did not solve
the problem, and the fill supporting the Old Gardiner Road collapsed.
The debris and water from the collapse damaged the Gunstones'
property.
The Gunstones argued the County's response to the blocked culvert was proprietary since the blocked culvert was on County land. The
Gunstones argued the County acted as a property owner because the
County had no duty to respond to blocked culverts on private land.
The County responded that the response to the blocked culvert was
governmental because the burst banks and flooding constituted an
emergency.
The court agreed with the Gunstones' argument and held the
County's response to the blocked culvert was not governmental. The
court reasoned the County's response was not governmental because
the response was not comparable to typical emergency responses such
as crime or fire. Consequently, the public duty doctrine did not shield
the County from liability.
The court also discussed whether strict liability applied to the
County based on the culvert's artificial diversion and collection of surface waters. The court held that the superior court must decide the
issue of strict liability on remand. The court thus reversed and re-
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manded the case, holding the trial court improperly granted summary
judgment to the County.
Thomas Jantunen
Kennewick Pub. Hosp. Dist. v. Pollution Control Hearings Bd., Nos.
22741-3-11, 22742-1-HI, & 22758-8-HI, 2004 Wash. App. LEXIS 454
(Wash. Ct. App. Mar. 17, 2005) (holding the Pollution Control Hearings Board erred in its decision on the sufficiency of the Washington
Department of Ecology's consultation regarding applications for surface water rights with the Columbia River Intertribal Fish Commission).
During the 1980s and 1990s, the Lower Stemilt Irrigation District
("LSID"), Kennewick Irrigation District ("KID"), Mercer Ranches
("Mercer"), and Kennewick Public Hospital District ("KPHD") (collectively "Applicants") filed five applications with the Washington Department of Ecology ("Department") for Columbia River water rights.
Washington state regulations required the Department to consult with
federal, state, local agencies, and Indian tribes before deciding
whether to approve the applications. The Department requested that
several entities review the applications, including the Columbia River
Intertribal Fish Commission ("CRITFC"). The Department specifically
asked the CRITFC to identify someone to participate in the consultation on the permit applications. The CRITFC responded in 2001, asserting that it opposed the applications. The Department prepared
preliminary decisions based on its evaluations of the applications and
provided draft Reports of Examinations to the various consulted parties. The Yakama Nation and the CRITFC indicated their continuing
opposition in response to these drafts.
The Department revised the drafts based on settlements with the
Columbia-Snake River Irrigators Association and KPHD. These revisions provided the Applicants with two options to mitigate the possible
effect of their surface rights. On January 15, 2003, the Department
approved the five applications for surface water rights from the Columbia River. The Confederated Tribes of the Umatilla Indian Reservation ("Umatilla Tribes"), the Nez Perce Tribe, and the Yakama Nation (collectively "Indian Tribes"), appealed the Department's approvals to the Pollution Control Hearings Board ("PCHB"). The PCHB
ruled the Department's consultation with CRITFC satisfied the requirements of state law, but reversed the Department's approvals. The
PCHB held that the Department failed to adequately consult with the
Indian tribes on the draft revisions. The Department, KID, and KPHD
appealed the PCHB's decision to the Washington Court of Appeals.
The court stated that it could provide relief from a PCHB order if
the order was outside the statutory authority or jurisdiction of the
PCHB or if the PCHB erroneously interpreted or applied the law. The

